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(ii) The loan application or other
loan documentation does not indicate
that the borrower intends or is author-
ized to use the borrowed funds to make
a loan or extension of credit to one or
more third parties.

(d) Examples concerning loan agree-
ments—(1) Example 1. An insured deposi-
tory institution provides an organiza-
tion with a $1 million loan that is doc-
umented in writing and is secured by
real estate owned or to-be-acquired by
the organization. The agreement is an
individual mortgage loan and is ex-
empt from coverage under paragraph
(c)(1) of this section, regardless of the
interest rate on the loan or whether
the organization intends or is author-
ized to re-loan the funds to a third
party.

(2) Example 2. An insured depository
institution commits to provide a
$500,000 line of credit to a small busi-
ness that is documented by a written
agreement. The loan is made at rates
that are within the range of rates of-
fered by the institution to similarly
situated small businesses in the mar-
ket and the loan documentation does
not indicate that the small business in-
tends or is authorized to re-lend the
borrowed funds. The agreement is ex-
empt from coverage under paragraph
(c)(2) of this section.

(3) Example 3. An insured depository
institution offers small business loans
that are guaranteed by the Small Busi-
ness Administration (SBA). A small
business obtains a $75,000 loan, docu-
mented in writing, from the institution
under the institution’s SBA loan pro-
gram. The loan documentation does
not indicate that the borrower intends
or is authorized to re-lend the funds.
Although the rate charged on the loan
is well below that charged by the insti-
tution on commercial loans, the rate is
within the range of rates that the in-
stitution would charge a similarly situ-
ated small business for a similar loan
under the SBA loan program. Accord-
ingly, the loan is not made at substan-
tially below market rates and is ex-
empt from coverage under paragraph
(c)(2) of this section.

(4) Example 4. A bank holding com-
pany enters into a written agreement
with a community development organi-
zation that provides that insured de-

12 CFR Ch. | (1-1-05 Edition)

pository institutions owned by the
bank holding company will make $250
million in small business loans in the
community over the next 5 years. The
written agreement is not a specific
contract or commitment for a loan or
an extension of credit and, thus, is not
exempt from coverage under paragraph
(c)(2) of this section. Each small busi-
ness loan made by the insured deposi-
tory institution pursuant to this gen-
eral commitment would, however, be
exempt from coverage if the loan is
made at rates that are not substan-
tially below market rates and the loan
documentation does not indicate that
the borrower intended or was author-
ized to re-lend the funds.

(e) Agreements that include exempt loan
agreements. If an agreement includes a
loan, extension of credit or loan com-
mitment that, if documented sepa-
rately, would be exempt under para-
graph (c) of this section, the exempt
loan, extension of credit or loan com-
mitment may be excluded for purposes
of determining whether the agreement
is a covered agreement.

(f) Determining annual value of agree-
ments that lack schedule of disburse-
ments. For purposes of paragraph (a)(3)
of this section, a multi-year agreement
that does not include a schedule for the
disbursement of payments, grants,
loans or other consideration by the in-
sured depository institution or affil-
iate, is considered to have a value in
the first year of the agreement equal to
all payments, grants, loans and other
consideration to be provided at any
time under the agreement.

§35.3 CRA communications.

(a) Definition of CRA communication. A
CRA communication is any of the fol-
lowing—

(1) Any written or oral comment or
testimony provided to a Federal bank-
ing agency concerning the adequacy of
the performance under the CRA of the
insured depository institution, any af-
filiated insured depository institution,
or any CRA affiliate.

(2) Any written comment submitted
to the insured depository institution
that discusses the adequacy of the per-
formance under the CRA of the institu-
tion and must be included in the insti-
tution’s CRA public file.
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(3) Any discussion or other contact
with the insured depository institution
or any affiliate about—

(i) Providing (or refraining from pro-
viding) written or oral comments or
testimony to any Federal banking
agency concerning the adequacy of the
performance under the CRA of the in-
sured depository institution, any affili-
ated insured depository institution, or
any CRA affiliate;

(ii) Providing (or refraining from pro-
viding) written comments to the in-
sured depository institution that con-
cern the adequacy of the institution’s
performance under the CRA and must
be included in the institution’s CRA
public file; or

(iii) The adequacy of the performance
under the CRA of the insured deposi-
tory institution, any affiliated insured
depository institution, or any CRA af-
filiate.

(b) Discussions or contacts that are not
CRA communications—(1) Timing of con-
tacts with a Federal banking agency. An
oral or written communication with a
Federal banking agency is not a CRA
communication if it occurred more
than 3 years before the parties entered
into the agreement.

(2) Timing of contacts with insured de-
pository institutions and affiliates. A
communication with an insured deposi-
tory institution or affiliate is not a
CRA communication if the commu-
nication occurred—

(i) More than 3 years before the par-
ties entered into the agreement, in the
case of any written communication;

(ii) More than 3 years before the par-
ties entered into the agreement, in the
case of any oral communication in
which the NGEP discusses providing
(or refraining from providing) com-
ments or testimony to a Federal bank-
ing agency or written comments that
must be included in the institution’s
CRA public file in connection with a
request to, or agreement by, the insti-
tution or affiliate to take (or refrain
from taking) any action that is in ful-
fillment of the CRA; or

(iii) More than 1 year before the par-
ties entered into the agreement, in the
case of any other oral communication
not described in paragraph (b)(2)(ii).

(3) Knowledge of communication by in-
sured depository institution or affiliate.
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(i) A communication is only a CRA
communication under paragraph (a) of
this section if the insured depository
institution or its affiliate has knowl-
edge of the communication under this
paragraph (b)(3)(ii) or (b)(3)(iii) of this
section.

(ii) Communication with insured deposi-
tory institution or affiliate. An insured
depository institution or affiliate has
knowledge of a communication by the
NGEP to the institution or its affiliate
under this paragraph only if one of the
following representatives of the in-
sured depository institution or any af-
filiate has knowledge of the commu-
nication—

(A) An employee who approves, di-
rects, authorizes, or negotiates the
agreement with the NGEP; or

(B) An employee designated with re-
sponsibility for compliance with the
CRA or executive officer if the em-
ployee or executive officer knows that
the institution or affiliate is negoti-
ating, intends to negotiate, or has been
informed by the NGEP that it expects
to request that the institution or affil-
iate negotiate an agreement with the
NGEP.

(iii) Other communications. An insured
depository institution or affiliate is
deemed to have knowledge of—

(A) Any testimony provided to a Fed-
eral banking agency at a public meet-
ing or hearing;

(B) Any comment submitted to a
Federal banking agency that is con-
veyed in writing by the agency to the
insured depository institution or affil-
iate; and

(C) Any written comment submitted
to the insured depository institution
that must be and is included in the in-
stitution’s CRA public file.

(4) Communication where NGEP has
knowledge. A NGEP has a CRA commu-
nication with an insured depository in-
stitution or affiliate only if any of the
following individuals has knowledge of
the communication—

(i) A director, employee, or member
of the NGEP who approves, directs, au-
thorizes, or negotiates the agreement
with the insured depository institution
or affiliate;

(ii) A person who functions as an ex-
ecutive officer of the NGEP and who
knows that the NGEP is negotiating or
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intends to negotiate an agreement with
the insured depository institution or
affiliate; or

(iii) Where the NGEP
vidual, the NGEP.

(c) Examples of CRA communications—
(1) Examples of actions that are CRA com-
munications. The following are exam-
ples of CRA communications. These ex-
amples are not exclusive and assume
that the communication occurs within
the relevant time period as described
in paragraph (b)(1) or (b)(2) of this sec-
tion and the appropriate representa-
tives have knowledge of the commu-
nication as specified in paragraphs
(b)(3) and (b)(4) of this section.

(i) Example 1. A NGEP files a written
comment with a Federal banking agen-
cy that states than an insured deposi-
tory institution successfully addresses
the credit needs of its community. The
written comment is in response to a
general request from the agency for
comments on an application of the in-
sured depository institution to open a
new branch and a copy of the comment
is provided to the institution.

(ii) Example 2. A NGEP meets with an
executive officer of an insured deposi-
tory institution and states that the in-
stitution must improve its CRA per-
formance.

(iii) Example 3. A NGEP meets with
an executive officer of an insured de-
pository institution and states that the
institution needs to make more mort-
gage loans in low- and moderate-in-
come neighborhoods in its community.

(iv) Example 4. A bank holding com-
pany files an application with a Fed-
eral banking agency to acquire an in-
sured depository institution. Two
weeks later, the NGEP meets with an
executive officer of the bank holding
company to discuss the adequacy of the
performance under the CRA of the tar-
get insured depository institution. The
insured depository institution was an
affiliate of the bank holding company
at the time the NGEP met with the
target institution. (See §35.11(a).) Ac-
cordingly, the NGEP had a CRA com-
munication with an affiliate of the
bank holding company.

(2) Examples of actions that are not
CRA communications. The following are
examples of actions that are not by

is an indi-

12 CFR Ch. | (1-1-05 Edition)

themselves CRA  communications.
These examples are not exclusive.

(i) Example 1. A NGEP provides to a
Federal banking agency comments or
testimony concerning an insured de-
pository institution or affiliate in re-
sponse to a direct request by the agen-
cy for comments or testimony from
that NGEP. Direct requests for com-
ments or testimony do not include a
general invitation by a Federal bank-
ing agency for comments or testimony
from the public in connection with a
CRA performance evaluation of, or ap-
plication for a deposit facility (as de-
fined in section 803 of the CRA (12
U.S.C. 2902(3)) by, an insured deposi-
tory institution or an application by a
company to acquire an insured deposi-
tory institution.

(ii) Example 2. A NGEP makes a
statement concerning an insured de-
pository institution or affiliate at a
widely attended conference or seminar
regarding a general topic. A public or
private meeting, public hearing, or
other meeting regarding one or more
specific institutions, affiliates or
transactions involving an application
for a deposit facility is not considered
a widely attended conference or sem-
inar.

(iii) Example 3. A NGEP, such as a
civil rights group, community group
providing housing and other services in
low- and moderate-income neighbor-
hoods, veterans organization, commu-
nity theater group, or youth organiza-
tion, sends a fundraising letter to in-
sured depository institutions and to
other businesses in its community. The
letter encourages all businesses in the
community to meet their obligation to
assist in making the local community
a better place to live and work by sup-
porting the fundraising efforts of the
NGEP.

(iv) Example 4. A NGEP discusses
with an insured depository institution
or affiliate whether particular loans,
services, investments, community de-
velopment activities, or other activi-
ties are generally eligible for consider-
ation by a Federal banking agency
under the CRA. The NGEP and insured
depository institution or affiliate do
not discuss the adequacy of the CRA
performance of the insured depository
institution or affiliate.
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(v) Example 5. A NGEP engaged in the
sale or purchase of loans in the sec-
ondary market sends a general offering
circular to financial institutions offer-
ing to sell or purchase a portfolio of
loans. An insured depository institu-
tion that receives the offering circular
discusses with the NGEP the types of
loans included in the loan pool, wheth-
er such loans are generally eligible for
consideration under the CRA, and
which loans are made to borrowers in
the institution’s local community. The
NGEP and insured depository institu-
tion do not discuss the adequacy of the
institution’s CRA performance.

(d) Multiparty covered agreements—(1)
A NGEP that is a party to a covered
agreement that involves multiple
NGEPs is not required to comply with
the requirements of this part if—

(i) The NGEP has not had a CRA
communication; and

(ii) No representative of the NGEP
identified in paragraph (b)(4) of this
section has knowledge at the time of
the agreement that another NGEP that
is a party to the agreement has had a
CRA communication.

(2) An insured depository institution
or affiliate that is a party to a covered
agreement that involves multiple in-
sured depository institutions or affili-
ates is not required to comply with the
disclosure and annual reporting re-
quirements in §§35.6 and 35.7 if—

(i) No NGEP that is a party to the
agreement has had a CRA communica-
tion concerning the insured depository
institution or any affiliate; and

(if) No representative of the insured
depository institution or any affiliate
identified in paragraph (b)(3) of this
section has knowledge at the time of
the agreement that an NGEP that is a
party to the agreement has had a CRA
communication concerning any other
insured depository institution or affil-
iate that is a party to the agreement.

§35.4 Fulfillment of the CRA.

(a) List of factors that are in fulfillment
of the CRA. Fulfillment of the CRA, for
purposes of this part, means the fol-
lowing list of factors—

(1) Comments to a Federal banking
agency or included in CRA public file.
Providing or refraining from providing
written or oral comments or testimony
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to any Federal banking agency con-
cerning the performance under the
CRA of an insured depository institu-
tion or CRA affiliate that is a party to
the agreement or an affiliate of a party
to the agreement or written comments
that are required to be included in the
CRA public file of any such insured de-
pository institution; or

(2) Activities given favorable CRA con-
sideration. Performing any of the fol-
lowing activities if the activity is of
the type that is likely to receive favor-
able consideration by a Federal bank-
ing agency in evaluating the perform-
ance under the CRA of the insured de-
pository institution that is a party to
the agreement or an affiliate of a party
to the agreement—

(i) Home-purchase, home-improve-
ment, small business, small farm, com-
munity development, and consumer
lending, as described in §25.22 (12 CFR
25.22), including loan purchases, loan
commitments, and letters of credit;

(if) Making investments, deposits, or
grants, or acquiring membership
shares, that have as their primary pur-
pose community development, as de-
scribed in §25.23 (12 CFR 25.23);

(iii) Delivering retail banking serv-
ices, as described in §25.24(d) (12 CFR
25.24(d));

(iv) Providing community develop-
ment services, as described in §25.24(e)
(12 CFR 25.24(e));

(v) In the case of a wholesale or lim-
ited-purpose insured depository insti-
tution, community development lend-
ing, including originating and pur-
chasing loans and making loan com-
mitments and letters of credit, making
qualified investments, or providing
community development services, as
described in §25.25(c) (12 CFR 25.25(c));

(vi) In the case of a small insured de-
pository institution, any lending or
other activity described in §25.26(a) (12
CFR 25.26(a)); or

(vii) In the case of an insured deposi-
tory institution that is evaluated on
the basis of a strategic plan, any ele-
ment of the strategic plan, as described
in §25.27(f) (12 CFR 25.27(f)).

(b) Agreements relating to activities of
CRA affiliates. An insured depository
institution or affiliate that is a party
to a covered agreement that concerns
any activity described in paragraph (a)

345



